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CRIMINAL APPEALS AMENDMENT (DOUBLE JEOPARDY) BILL 2011 

Third Reading 

HON NORMAN MOORE (Mining and Pastoral — Leader of the House) [11.33 am]: I move — 

That the bill be now read a third time. 

HON GIZ WATSON (North Metropolitan) [11.33 am]: I need to make a few comments on the Criminal 
Appeals Amendment (Double Jeopardy) Bill 2011 to indicate the position that the Greens (WA) will take. I 
indicated during the second reading stage of this bill that depending on whether the committee decided that there 
should be any amendments, we would vote accordingly in the third reading stage. I want to raise the issues that 
we have concerns about.  

We are happy that the bill now has a review clause. That was supported by the whole house. It is certainly a big 
improvement because we are dealing with a significant area of law whereby people are charged with some very 
serious offences with potentially high rates of imprisonment.  

One issue that I raised applies to the threshold for serious offences. The bill applies to serious offences when the 
penalty is 14-plus years. The Council of Australian Governments principles envisaged that the fresh and 
compelling evidence exception would apply only to the most serious offences; tainted acquittals exceptions to 
offences with penalties of 15-plus years; and the administration of justice exception to all indictable offences. 
This bill does not retain the distinction and both Legal Aid (WA) and the Law Society of Western Australia are 
unhappy with this aspect of the bill. Legal Aid wants the fresh and compelling evidence exception to apply only 
to the most serious offences as COAG envisaged and the threshold to be raised to offences with penalties of 
more than 20 years. The parliamentary secretary addressed this issue. He responded that WA has high-end 
penalties of 14 years, 18 years, 20 years and life, but none of 15 years. In effect, he argued that 14 years is 
consistent with WA law. That is probably a fair enough comment regarding the tainted acquittals exception, but 
for fresh and compelling evidence exceptions there is no getting away from the fact that this differs from 
COAG’s approach. For that reason, we are still unhappy with this bill.  

The second issue is whether the bill applies to children. Indeed, the Standing Committee on Uniform Legislation 
and Statutes Review wanted clarification on whether the bill applies to people aged under 18 years; and, if so, 
the rationale. The committee also queried how the law would apply to a person aged under 18 years when the 
offence was committed but who was an adult at the time of retrial. The parliamentary secretary said in his reply 
to the second reading debate that the bill will apply to both children and adults. The usual process will apply to 
determine in which court the person is tried; that is, unless the law changes, a trial will be in the Children’s Court 
unless there is an exception under the Children’s Court of Western Australia Act—for example, if a person elects 
to be tried on indictment by the Supreme Court or District Court or a co-accused adult is being dealt with in a 
court other than the Children’s Court and the proceedings are being kept together, or if the Children’s Court 
orders the matter to be dealt with by the Magistrates Court after considering various matters listed in the 
Children’s Court of Western Australia Act. Our concern that the bill will apply to children remains, not least 
because, as children are not part of the workforce, they will almost certainly depend on someone else to pay for 
their defence or go without.  

The issue of retrospectivity was also raised in this debate. The standing committee asked for clarification on 
retrospectivity. The parliamentary secretary said that Tasmania is also a code state like WA and Queensland and 
that its version of these laws applies to acquittals before the double jeopardy exception came in. He conceded 
that the Tasmanian code is a peculiar one. He denied that the bill is retrospective and drew a distinction between 
removing a protection and creating a new offence. He said that the bill simply provides a new avenue for appeal 
or review of the court’s decision and that the bill requires the court to be satisfied of various matters before that 
can happen. I am not satisfied with that first point. WA’s criminal law has most in common with Queensland. On 
the second point, he may be technically right, but it is a policy question. As the Greens oppose retrospectivity, 
we still have a problem with this bill.  

The final point I want to make concerns the number of times a person can be retried. The standing committee 
report asked for clarity on how many trials can be based on tainted acquittals and how many can be based on 
fresh compelling evidence. The parliamentary secretary said that if there is a tainted acquittal but for some 
reason there cannot be a re-prosecution of the original charge despite this bill—for example, if the witness is 
dead or key evidence has been destroyed—the person could be retried for an administration of justice offence if 
that were available. If the accused committed perjury in the original trial and was acquitted of that but fresh 
compelling evidence arose, there could be a retrial. However, there is a very remote chance of that happening. It 
is unlikely that the Court of Appeal would grant leave for a third trial. The parliamentary secretary also said that 
there can be only one retrial on the grounds of fresh and compelling evidence. We still retain our concerns with 
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this bill and our opposition to it because it departs significantly from the principles agreed to by the Council of 
Australian Governments. The legislation applies to children and has a retrospective application, and for those 
reasons the Greens will oppose the bill. 

Question put and a division taken with the following result — 

Ayes (26) 

Hon Liz Behjat Hon Wendy Duncan Hon Nigel Hallett Hon Linda Savage 
Hon Matt Benson-Lidholm Hon Phil Edman Hon Alyssa Hayden Hon Sally Talbot 
Hon Jim Chown Hon Brian Ellis Hon Col Holt Hon Ken Travers 
Hon Peter Collier Hon Donna Faragher Hon Robyn McSweeney Hon Max Trenorden 
Hon Mia Davies Hon Jon Ford Hon Norman Moore Hon Ken Baston (Teller) 
Hon Ed Dermer Hon Philip Gardiner Hon Simon O’Brien  
Hon Kate Doust Hon Nick Goiran Hon Ljiljanna Ravlich  

Noes (4) 

Hon Robin Chapple Hon Lynn MacLaren Hon Giz Watson Hon Alison Xamon (Teller) 

Question thus passed. 

Bill read a third time and transmitted to the Assembly. 
 


